Ethical Considerations for Estate Planners:
Dealing with the Mentally Impaired Client

Marita K. Marshall

MARITA K. MARSHALL is a founding member of California Trust & Estate Counselors, LLP and maintains a
private law practice in San Francisco. She is a Fellow of the American College of Trust & Estate Counsel and a Certified
Specialist in Estate Planning, Probate and Trust Law, California State Bar Board of Legal Specialization. She is an advisot to the
Executive Committee of the State Bar of California Estate Planning, Trust and Probate Section and a former chair of the Bar
Association of San Francisco Probate and Trust Law Section. She has been an adjunct professor at the University of San
Francisco Law School and a lecturer in wealth transfer tax and planning at Stanford University Law School.



Ethical Considerations for Estate Planners:
Dealing with the Mentally Impaired Client

Marita K. Marshall

A. Rules for Guidance for Practicing Attorneys

1.

Context of Dilemma. The situation usually arises with either (A) a potential
new client whose competency is suspect or (B) a current client who is now
clearly incompetent or whose capacity is at least questionable.

Surprisingly, there are no specific rules in California Rules of Professional
Conduct (CRPC) which directly address the issue of dealing with the mentally
impaired client. The CPRC were revised in 1989. At that time, California
elected not to adopt the Model Rules of Professional Conduct (MRPC) which
were promulgated by the American Bar Association in 1983. In addition,
there are no controlling California cases. There are two (2) California ethics
opinions which represent the minority view.

The ABA Model Rules do address the issue of the mentally impaired client,
specifically in MRPC 1.14. The ABA Rules represent the majority view and
are followed in some 40 states.

MPRC 1.14 — Client Under a Disability

“(a)  When a client’s ability to make adequately considered
decisions in connection with the representation is
impaired, whether because of minority, mental
disability or for some other reason, the lawyer shall, as
far as reasonably possible, maintain a normal client-
lawyer relationship with the client.

(b) A lawyer may seek the appointment of a guardian or
take other protective action with respect to a client only
when the lawyer reasonably believes that the client
cannot adequately act in the client’s own interest.”

The American College of Trust & Estate Counsel (ACTEC)
has published Commentaries on the Model Rules of
Professional Conduct because the College perceived that the
MRPC did not provide “sufficiently explicit guidance
regarding the professional responsibilities of lawyers engaged



in a trusts and estates practice. Recognizing the need to fill the
gap, ACTEC has developed the following Commentaries on
selected rules to provide some particularized guidance to
ACTEC Fellows and others regarding their professional
responsibilities”. (Excerpt from the Introduction to the
Commentaries). The Commentaries were first adopted in
October, 1992 and a Second Edition adopted in March 1995.
A Third Edition is in its second draft stage and should be
adopted in 1999.

a.

The format of the Commentaries is to state the
MRPC and then offer comments on the application
of the Rule and provide annotations including cases,
ethics opinions and published articles.

It is instructive to consider the four (4) basic themes
which the ACTEC Commentaries state are
appropriate to our practice area :

(1) the relative freedom that lawyers and clients
have to write their own charter for
representation in the trusts and estates field;

(2) the generally non-adversarial nature of trusts
and estates practice;

(3) the utility and propriety, in this area of the law,
of representing multiple clients, whose interests
may differ but are not necessarily adversarial,
and

(4) the opportunity, with full disclosure, to
moderate or eliminate many problems that
might otherwise arise under the MRPC.

In 1997, the Estate Planning, Trust and Probate Section of the
State Bar of California published “Guide to California Rules of
Professional Conduct for Estate Planning Trust and Probate
Counsel” to assist California trusts and estates lawyers by
providing commentaries similar in concept and format to the
ACTEC Commentaries but directed to California’s particular
situation and taking into account that California has not
adopted the MPRC. This publication is available for purchase
from the State Bar of California.



6. There is a new Ethics Opinion being drafted by the Ethics
Committee of the Bar Association of San Francisco (BASF)
which will recommend adoption of a position similar to that
contained in MRPC 1.14, the ACTEC Commentaries and the
State Bar Estate Planning Section publication.

7. The American Law Institute is also circulating a final draft of
the Restatement, The Law Governing Lawyers” which
indicates that adjustments must be made in the attorney-client
relationship when the client is impaired. The lawyer must
exercise informed judgment in choosing among “imperfect
alternatives”. These include discussions of the issue with a
client’s medical providers or relatives, bringing the issue to the
attention of the court, and the discretion to seek a
conservatorship.

Preventive Measures for Competent Clients.

We must make sure we advise our current clients to take protective action while they
are still competent and to take measures to protect their interests in event of
diminished mental capacity.

a. Durable Powers of Attorney for (1) Asset Management (either current
or springing powers) and (2) Health Care Decisions.

b. Declaration under Natural Death Act (Living Will)

c. Revocable Trusts: Specify how determination as to incompetency is
made and the procedure for appointment of a successor trustee.

d. Designation of a Conservator (can be in the durable power of attorney
or otherwise)

e. It has been suggested that it may be appropriate to include a provision
in a durable power of attorney whereby the agent could waive the
attorney-client or physician-patient provision on behalf of the principal
under appropriate circumstances.

Measures to Consider for Prospective/Current Clients

If there is a new client whose competency is questionable, the attorney can refuse to
accept the engagement (at any stage until formal acceptance). The attorney may need
more information or an evaluation by a mental health professional to make a decision.
The attorney should also consider the family relationships, the likelihood of a



challenge to any proposed documents and whether the attorney is prepared to take on
the possible aftermath.

Discretion to Protect a Mentally Impaired Client.
Issue: Does a lawyer have implied authority to act in the best interests of a mentally
impaired client?

1. Majority View: MRPC 1.14 allows an attorney to seek appointment of a
conservator or take other protective measures on behalf of a client, but only when the
lawyer reasonably believes the client cannot adequately act in his or her own best
interests. The lawyer may, among other things, “seek guidance from an appropriate
diagnostican”.

The ACTEC Commentary on MRPC 1.14 adopts this majority view and
states, in part:

“The lawyer for a client who appears to be disabled may have the implied
authority to make disclosures and take actions that the lawyer reasonably believes are
in accordance with the client’s wishes that were clearly stated in his or her
competency. If the client’s wishes were not clearly expressed during competency, the
lawyer may make disclosures and take such actions as the lawyer reasonably believes
are in the client’s best interests. It is not improper for the lawyer to take actions on
behalf of an apparently disabled client that the lawyer reasonably believes are in the
best interests of the client.”

In February, 1997, the comment to MRPC 1.14 was amended to include
recommendations with respect to a lawyer’s disclosure of the client’s condition and
the rendering of emergency legal assistance. Specifically, Comment 6 provides that

“In an emergency where the health, safety or financial interest of a person
under a disability is threatened with imminent and irreparable harm, a lawyer may
take legal action on behalf of such a person even though the person is unable to
establish a client-lawyer relationship or to make or express considered judgements
about the matter, when the disabled person or another acting in good faith on that
person’s behalf has consulted the lawyer. Even in such an emergency, however, the
lawyer should not act unless the lawyer reasonably believes that the person has no
other lawyer, agent or other representative available.”

In such cases, the lawyer should only act “to the extent reasonably necessary
to maintain the status quo or otherwise avoid imminent and irreparable harm”. In
addition, the lawyer “should keep the confidences of the disabled person as if dealing
with a client, disclosing them only to the extent necessary to accomplish the intended
protective action.”



2. Minority View: California does not permit an attorney to seek appointment
of a conservator or seek the advice of a physician, premised on lawyer’s presumed
“absolute” duty of confidentiality to the client.

a. COPRAC Formal Opinion 1989-112 (1989) states that, without the
client’s consent, a lawyer may not initiate conservatorship proceedings
on the client’s behalf even though the lawyer believes it is in the
client’s best interests. It is impermissible because of the possibility the
lawyer will disclose confidential information.

This Opinion appears to disregard the possibility that

(1) The lawyer may limit disclosures to matters which do not
involve confidential communications.

(2) The lawyer could limit disclosures to otherwise confidential
information that the client would want disclosed so the
disclosure is impliedly authorized by the client or required by
lawyer’s duty of loyalty to the client.

b. L.A. Opinion 1988-450 found that a lawyer could not initiate an
involuntary conservatorship for a present or former client due to an
impermissible conflict of interest.

1. The problem is these Opinions appear to place more importance on the duty of
confidentiality than on the best interests of a mentally impaired client who
now needs protection to protect his or her interests.

2. Options:

a. May the lawyer talk to family members, if available, about any
concerns regarding the client in general, i.e., appearance, speech, thought
process, physical manifestations without disclosing specific information
discussed in an interview? An expression of concern by the attorney may
prompt family member to initiate an action.

b. May the lawyer talk to the client’s physician (with or without the
client’s permission) concerning the disability?

c. ABA Informal Opinion 89-1530 finds an implied authority for an
attorney to disclose information to the extent necessary to serve the best
interests of a client reasonably believed to be disabled.

“[TThe Committee concludes that the disclosure by the
lawyer of information relating to the representation to



the extent necessary to serve the best interests of the
client reasonably believed to be disabled is impliedly
authorized within the meaning of Model Rule 1.6
[Confidentiality of Information]. Thus, the inquirer
may consult a physician concerning the suspected
disability.” [Emphasis added.]

d. ABA Formal Opinion 96-104 (August 1996) specifically authorizes a
lawyer who reasonably believes a client has become incompetent to handle his
or her own affairs to take protective action on behalf of the client, including
petitioning for appointment of a conservator. The protective action should be
the least restrictive under the circumstances. Appointment of a conservator is
a serious deprivation of client’s rights and should not be undertaken if other,
less drastic, measures are available.

“With proper disclosure to the court of the lawyer’s
self-interest, the lawyer may recommend or support the
appointment of a guardian who the lawyer reasonably
believes would be a fit guardian, even if the lawyer
anticipates that the recommended guardian will hire the
lawyer to handle the legal matters of the guardianship
estate. However, a lawyer with a disabled client should
not attempt to represent a third party petitioning for a
guardianship over the lawyer’s client.”

e. Oregon Opinion 1991-41 (1991) permits a lawyer who has represented
a client for many years and begins to observe extraordinary behavior by the
client to take action on behalf of the client. Refers to an elderly client for
whom the lawyer may speak to a spouse or child in an effort to end
inappropriate conduct.

The Opinion notes:  “An attorney in such a situation must reasonably believe
that there is a need for protective action and must then take the least restrictive
form of action necessary to address the situation. If, for example, Client is an
elderly individual and Lawyer expects to be able to end the inappropriate
conduct by talking to Client’s spouse or children, a more extreme course of
action such as seeking the appointment of a guardian would be inappropriate.”

Testamentary Capacity

If you are asked to make changes in the client’s estate plan, what can you do? Is
there guidance?

a. Criteria for Testamentary Capacity



California Probate Code Section 6100.5 Not competent to make a will
if (A) Client does not have mental capacity to (1) Don’t understand the
nature of the testamentary act, or (2) understand and remember the
nature and extent of your property, or (3) remember and understand
your family relations and those whose interests are affected by a will
or (b) Suffers from a mental disorder such as delusions or
hallucinations which would result in the client leaving property in a
way she wouldn’t but for the delusions or hallucinations.

Use in California of Probate Code Sections 810-813 (Due Process in a
Competency Determination Act) as a guideline to make a
determination as to mental competency.

Use of substituted judgment in a conservatorship proceeding.
ACTEC Commentary on MPRC 1.14

“If the testamentary capacity of a client is uncertain, the
lawyer should exercise particular caution in assisting
the client to modify his or her estate plan. The lawyer
generally should not prepare a will or other dispositive
instrument for a client who the lawyer reasonably
believes lacks the requisite capacity. On the other
hand, because of the importance of testamentary
freedom, the lawyer may properly assist clients whose
testamentary capacity appears to be borderline. In any
such case the lawyer should take steps to preserve
evidence regarding the client’s testamentary capacity.

In cases involving clients of doubtful testamentary
capacity, the lawyer should consider, if available,
procedures for obtaining court supervision of the
proposed estate plan, including so-called substituted
judgment proceedings.”

San Diego Opinion 1990-3 (1990) states that a lawyer must be
satisfied that the client is competent to make a will and once the issue
of capacity is raised in the lawyer’s mind, it must be resolved. The
lawyer should schedule an extended interview with the client and keep
a detailed and complete record of the interview. If the lawyer is not
satisfied the client has capacity, the lawyer may decline to act and
permit the client to seek other counsel or may recommend the
initiation of a conservatorship.



It is often the case with the elderly or an impaired client that the lawyer may
be the only person in a position to take action and with the knowledge to
recommend appropriate action. Consider the common situations of a widow
with no children or a client subject to undue influence by relatives, care givers
or persons in a position to take advantage of the impaired person.

There are methods to address confidentiality issues: information filed under
seal and in camera in a court proceeding.

F. Lawyer’s Duty to Client After Appointment of a Fiduciary.

ACTEC Commentary to MRPC1.14 states lawyer may have a continuing duty
to the client and may continue to meet with and counsel the client. A conflict
may arise if fiduciary proposes to take action which lawyer believes is adverse
to previously expressed wishes of client or is simply not in client’s best
interests.

G. Lawyer’s Duties in Court Proceedings

There is no clear guidance in California. However, it does disservice to the
client and to the profession to adhere to the view which supports following
client’s wishes at all costs when it is clear the client is incompetent to make
appropriate judgments for his or her own protection, i.e., litigating to defeat
imposition of a conservatorship. The lawyer should balance the client’s
expressed wishes against the client’s capacity and best wishes (as viewed by
others). If client is severely mentally impaired, the lawyer should have greater
latitude to make a “best interests” judgment as to how to proceed; the less
impaired the client, the more responsibility the lawyer has to try to follow
client’s wishes.
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